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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, 

TEZPUR::ASSAM 

 

 

    PRESENT:-  N. AKHTAR, AJS 

      Addl. Sessions Judge, 

      Sonitpur::Tezpur. 

 

Criminal Appeal (S-3) No. 20 of 2019 

 

Sri Prakash Kumar Chetry-------Appellant 

-Vs- 

    

1. Md. Alimuddin 

2. State of Assam------------Respondents 

 

APPEARANCE:  

           FOR THE APPELLANT  :- Mr. I. Ansari and Mr. L.J. Saikia, Advocate.  

FOR THE RESPONDENTS :- Mr. S. Das and Mr. A. Das, Ld. Advocate. 

     Ms. R. Chakravarty, Learned Addl. PP. 

DATE OF HEARING  :- 12-9-2019. 

DATE OF JUDGMENT  :- 20-9-2019. 

 

JUDGMENT 

1. This appeal u/s 374(3) of the Cr.P.C. has been directed against the 

judgment and order dated 3-6-2019 passed  by the learned Addl. Chief 

Judicial Magistrate, Sonitpur, Tezpur in N.I. Case No.44/14 U/s.138 of 

the Negotiable Instrument Act whereby the accused/appellant had been 

sentenced to pay a fine of Rs.3,25,000.00 (Rupees three lacs twenty 

five thousand) only to the complainant which is inclusive of the cheque 
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amount of Rs.2,60,000.00 (Rupees two lacs sixty thousand) only and a 

lump sum amount of interest as compensation. It is also directed that 

the entire amount is to be paid to the complainant as compensation and 

since the accused has already paid an amount of Rs.1,00,000.00 

(Rupees one lac) only therefore, he is directed to pay an amount of 

Rs.2,25,000.00 (Rupees two lacs twenty five thousand) only to the 

complainant and in default to undergo Simple Imprisonment for           

1 (one) month.    

2. Brief facts which has given rise to the proceeding against the 

accused may be stated  as follows: 

The complainant and the accused were known to each other and both 

of them had good business relation since long. The complainant was in 

need of one lac bricks and asked the accused to supply the same. On 

being agreed the accused received an amount of Rs.2,60,000.00 

(Rupees two lacs sixty thousand) from the complainant in advance as 

full consideration for the order of supply. Thereafter, the accused 

neglected to carry out the supply order on one pretext or the other. 

Finally it was agreed that the amount of Rs.2,60,000.00 (Rupees two 

lacs sixty thousand) would be refunded to the complainant. 

Consequently, 3 Nos. of cheques were issued by the accused person in 

favour of the complainant and the complainant presented a cheque for 

Rs.60,000.00 (Rupees sixty thousand) only with his bank Assam Gramin 

Vikash Bank, Parowa Chariali Branch but the same was dishonored due 

to the reason “cash insufficient”. Thereafter the same was informed to 

the accused and at his request another cheque for Rs.1,00,000.00 

(Rupees one lac) only and the previous cheque for Rs.60,000.00 

(Rupees sixty thousand) only were again presented but the same were 

dishonoured due to insufficient fund. At the word of the accused, 

though the cheques were further presented but the same were not 

honoured by the bank due to insufficient fund. Thereafter, the 
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complainant issued legal notice upon the accused as required under the 

law and finally presented the complaint within the stipulated time.  

3. Cognizance was taken on the basis of the complaint filed by the 

complainant and the accused stood up to face the trial. Particulars of 

offence U/s.138 of the Negotiable Instrument Act were explained to 

him, to which the accused did not plead guilty and claimed to be tried. 

During trial the complainant examined four witnesses including himself. 

The accused was examined U/s.313 of Cr.P.C. and finally the judgment 

and order of conviction and sentence as afore-stated have been passed 

by the Ld. Addl. Chief Judicial Magistrate, Sonitpur, Tezpur which are 

impugned in this appeal.  

4. Being aggrieved by the afore-said judgment and order of conviction and 

sentence, the accused/appellant has preferred this appeal on as many 

as fourteen grounds. However, on consideration of memo of appeal and 

other relevant aspects the following point is formulated for 

determination: 

 Whether the impugned judgment and order of conviction 

and sentence passed by the learned Addl. Chief Judicial 

Magistrate, Sonitpur, Tezpur is sustainable in law or 

needs any interference in this appeal ? 

:DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

5. I have carefully perused the memorandum of appeal and also the 

impugned judgment and order of conviction and sentence. Evidence 

adduced by the complainant including the case record as called for have 

been duly perused. I have also heard argument advanced by the ld. 

counsel for both the sides.    

6. It is argued by the learned counsel for the respondents that there is no 

valid ground of appeal and the impugned judgment and order have 

been passed in strict compliance of all the relevant provisions of law. It 
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is further argued that the cheques in question including the signatures 

on the cheques were all admitted by the accused/appellant which is 

very much clear from the evidence adduced in this case and therefore, 

the judgment and order of conviction and sentence which are 

challenged in this appeal do not suffer from any infirmity and do not 

call for any inference. In support of his argument, the ld. counsel for 

the respondent has placed reliance on the case of Rohitbhai Jivanlal 

Patel vs. State of Gujarat and Anr. reported in 2019 SAR 

(Criminal) 845 S.C. 

7. On the other hand, ld. counsel for the appellant has vehemently argued 

that in the instant case a settlement was arrived at between the parties 

during the continuance of the proceeding on 6-4-17 and both the 

parties jointly filed a petition before the Ld. Magistrate stating that the 

matter was amicably settled between them. It is, therefore, argued that 

after such a development in the case, the ld. Magistrate committed 

grave error of law in deciding and discussing of the case on merit and 

therefore, the impugned judgment of conviction and sentence cannot 

be sustainable in law. It is further argued that since the matter was 

already amicably settled between the accused and the complainant, the 

learned trying magistrate ought to have disposed of the case by passing 

appropriate order. It is therefore, argued that the judgment and order 

of conviction and sentence are impermissible under the facts and 

circumstances of this case and so, unsustainable in law.  

8. I have carefully considered the argument advanced by the ld. counsel 

for both sides. Before going into merit of the case, it is important to 

point out here that on perusal of the record of the Ld. Trial Court it 

appears that on 6-4-17 the complainant and the accused jointly filed a 

petition being No. 1445/17 stating that they have amicably settled the 

matter outside the Court and it was stated that the accused would pay 

an amount of Rs.3,25,000.00 (Rupees three lacs twenty five thousand) 

only to the complainant. It was also mentioned that an amount of 
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Rs.1,00,000.00 (Rupees one lac) only shall be paid by the accused to 

the complainant and the remaining amount shall be paid in five equal 

installments. It further appears from the order dated 6-4-17 that the 

Ld. Magistrate, having heard both the sides and having considered the 

fact of receipt of a sum of  Rs.1,00,000.00 (Rupees one lac) only by the 

complainant on that day, fixed the case on a different date for further 

payment.  

9. I have carefully considered the aforesaid development which took place 

during trial of the case in the light of relevant provisions of the 

Negotiable Instrument Act. It is to be noted here that an offence 

U/s.138 of the Negotiable Instrument Act is purely 

compoundable by virtue of Section 147 of the Act. It clearly 

appears from the order dated 6-4-17 as well as the contents of 

the joint petition filed by the complainant and the accused 

being No.1445/17 that the matter was amicably settled by the 

parties out side the court on that very day and subsequent 

stipulation as payment etc. were merely the terms agreed upon 

by the parties. Virtually therefore, the complainant and the 

accused by filing petition No.1445/17 had conveyed to the 

Court the fact that the matter was amicably settled between 

them and therefore the Ld. Magistrate ought to have, keeping 

in view the provision of Sec.147 of the Negotiable Instrument 

Act, disposed of the case then and there instead of fixing the 

case for further payment, for in a purely compoundable 

offence, the court is left with no option but to allow the 

compromise between the parties when the factum of such 

amicable settlement is brought to the notice of the court.   

There is no provision in the Negotiable Instrument Act that in 

any such eventuality, the Ld. Magistrate is required to ensure 

repayment of the amount agreed upon by the parties. 

Therefore, in my considered opinion, once the parties amicably 
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settled the matter between them out of the Court and conveys 

the Court about such settlement which has already taken 

place, the Court has no option but to accept the settlement 

between the parties and to drop the proceeding immediately 

for the offence U/s. 138 of the Negotiable Instrument Act is 

purely compoundable without any rider in law. There is no 

legal obligation on the part of the Court, in such a situation, to 

further fix the case for payment etc. in order to ensure the 

repayment of the amount which was agreed upon between the 

parties. In such a situation the parties may take resort to other 

remedies available in the law to a criminal Court cannot be expected to 

ensure payment for the parties in a proceeding U/s.138 of the 

Negotiable Instrument Act.  

10. In the case of Golden Menthol Export Pvt. Ltd. vs Sheba 

Wheels(P) Ltd. reported in (2007)2 GauLT 47 Gauhati High 

Court, the Hon’ble Gauhati High Court had an occasion to observe 

as follows : 

“As it is Section 138 of the Negotiable Instrument 

Act, 1881, defines a criminal offence consequent 

upon the dishonor of a cheque draw by a person to 

discharge in whole or any part, his debts or any 

other liability. Though the said penal provision 

provides for a sentence of imprisonment, as well 

as of fine to the extent of an amount twice the 

sum of the cheque, a proceeding there-under 

cannot be construed to be for recovery of the 

money in default. In other words, a proceeding 

under Section 138 of the Negotiable Instrument 

Act, 1881, cannot be construed to be an 

alternative to a civil suit or any other proceeding 

for realization of the amount remaining unpaid as 
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a debt following the dishonor of a cheque by the 

debtor. The empowerment of a Court under the 

legal provision to impose a fine of a sum, which 

may extend to twice the cheque amount, per se 

does not render the proceeding to be dominantly 

one for the recovery thereof. The remedies 

comprehended under the Negotiable Instrument 

Act, 1881 and the Act, are therefore, distinctively 

different and not mutilative each other. “ 

11.  Thus, from the aforesaid observations of the Hon’ble Gauhati High 

Court it is clear that a proceeding under Section 138 of the Negotiable 

Instrument Act, 1881 cannot be construed to be an alternative to a civil 

suit or any other proceeding for realization of the amount remaining 

unpaid as on date, following dishonor of a cheque. The position of law 

clearly being so, it was incumbent on the part of the Ld. Magistrate to 

accept the compromise between the parties which virtually took place 

on 6-4-17 and to dispose of the proceeding immediately leaving the 

parties at their own wish, to take resort to other remedies available in 

the law in the event of violation of any of the terms and conditions with 

regard to repayment of the amount. But in the present case, it is clearly 

noticeable that the Ld. Magistrate had not done so and fixed the case 

for further payment on 6-5-17. It further appears from the record of Ld. 

Trial Court that on 9-8-17 the Ld. Magistrate had decided to proceed 

with the case keeping aside the factum of settlement between the 

parties and consequently the impugned judgment and order of 

conviction and sentence was passed on 3-6-19 which was, in my 

considered opinion, impermissible under the law.  

12. In the light of what has been discussed and pointed out above, I am of 

the view that the impugned judgment and order of conviction and 

sentence passed by the Ld. Trial Court on merit of the case cannot be 
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sustainable in law in view of the previous settlement/compromise 

arrived at between the parties.    

13. The appeal, therefore, stands allowed and the impugned 

judgment and order of conviction and sentence passed by the 

Ld. Trial Court stands set aside. It is directed that the learned 

trial court shall hear the parties on the compromise petition 

afresh and pass appropriate order thereon. The parties shall 

appear before the learned trial court on 1.10.2019. 

14. Let the case record of N.I. Case No.44 of 2014 be sent back to the 

Court of Ld. Addl. Chief Judicial Magistrate, Sonitpur, Tezpur with a 

copy of this judgment. 

  Given under my hand and seal of this court on the 

20thday of September/2019. 

Typed and corrected by me: 

 

 

 
                Addl. Sessions Judge,                                    Addl. Sessions Judge, 
                  Sonitpur:: Tezpur.                                         Sonitpur:: Tezpur. 
 
                   

 


